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Keeping up with the most 
relevant legal news for 
Creative Industries in Brazil
 

With our regular Creative Industries Brazil 
Bulletin our objective is to keep you 
informed on the latest developments in 
these areas, as well as to provide recent 
examples demonstrating how companies 
are already being affected by the new 
legislation in practice. 

This (our second edition) focuses on public 
incentives for video games in Brazil, as 
well as related discussion on intellectual 
property matters. 
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VIDEO GAMES

Public incentives for electronic games  

In recent years, there has been a movement 
towards the inclusion of games in the 
categories of works that can receive 
incentives in the form of public funding in 
Brazil. 

Here are some recent examples:  
  
• The Rouanet Law (Brazilian federal 

law) now includes electronic games in 
the cultural segments that could be 
benefited. The law encourages indirect 
financing through sponsorship, by 
allowing individuals and companies to 
allocate part of the funds that would be 
paid as income tax to finance artistic 
projects. 

• The National Bank for Economic and 
Social Development (BNDES) has the 
Finem financing line, which includes the 
development of Brazilian audiovisual 
works, (this includes electronic games), as 
well as game distribution and publication 
activities.    

• At local level, the government of São 
Paulo recently announced the project 
“Seed Money”, launched in 2020 by 
Spcine, a state-owned company that 
aims to promote the development of 
the São Paulo’s audiovisual industry. The 
program provided 400,000 Brazilian 
Reals in funding to recipients and 
included project mentoring. 

• Still in São Paulo, at the state level, 

there is the Cultural Action Program 
-ProAC. In 2020, a specific public notice 
was launched for the development and 
creation of electronic games, which 
allocated a total amount of 1 million 
Brazilian Reals to the winning bidder 
of the contest. New announcements 
specifically for games are expected in 
2021. 

• The city of Belo Horizonte has an 
audiovisual development program, 
which includes the line “BH nas Telas 
FIQ Games” (translated as “BH on FIQ 
Game Screens”), with the objective of 
encouraging the production of electronic 
games for mobile devices based on 
comic book creations of people from 
Belo Horizonte. 

• Between 2017 and 2018, the Audiovisual 
Sectorial Fund - FSA offered lines of 
investment aimed at the games sector. 
In August 2020 the FSA Steering 
Committee approved a new investment 
cycle with an emphasis on animation and 
electronic games projects. 

The above examples show the efforts of 
public entities in the last decade to include 
the electronic games sector among the 
activities that may receive public funding, 
signaling a clear move to leverage this 
industry through the necessary financial 
support.
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Clearance of IP rights under the Brazilian 
 
One of the most important practices when dealing with third-party 
artistic works is performing a process known as “rights clearance.” In 
summary, this consists in verifying if the underlying materials to be 
used may be protected by copyright, trademark or other Intellectual 
Property rights and obtaining the necessary authorizations from the 
rights holders. This is an important step for minimizing the exposure 
to legal actions and liability.

In the context of creative industries, copyrights and trademark rights 
are the most common areas requiring clearance. Regarding copyrights, 
Brazil adopts a division between moral rights and patrimonial rights, 
so you should be mindful not only of obtaining the adequate 
authorizations for any economic exploitation of the work, but also of 
giving the proper credit to the author. Contractual clauses pertaining 
to copyright matters must also be carefully drafted, as these provisions 
are interpreted narrowly under local law.

It is also advisable to verify if a certain aspect of the work is the 
object of a trademark. Some patterns and prints have acquired such 
notoriety as a source identifier that they have succeeded in obtaining 
protection under trademark law. Attempting to use symbols that are 
similar or identical to well-known registered marks can lead to claims 
of trademark infringement and unfair competition under the Brazilian 
Industrial Property Law. 

Therefore, we recommend verifying the status of third-party marks 
at the Brazilian Patent and Trademark Office and seeking the 
necessary authorizations from brand owners. Of note is that the 
Brazilian Intellectual Property law foresees some situations in which 
prior authorization is not mandatory. However, these are very limited 
situations, such as for uses with no economic purposes.

Lastly, it is important to highlight that the Brazilian legislation 
recognizes so-called “personality rights”, such the right to the respect 
of one’s name and image, and the right of privacy. 

Thus, for example, it will be necessary to ask for prior authorization 
to economically exploit, in a video game character, the appearance or 
any physical trait that singularizes an existing individual. Contrary to 
some common law countries, there are no specific provisions in the 
Brazilian Law regarding the right of publicity.

VIDEO GAMES
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VIDEO GAMES

Can games be patented in Brazil? 
 
The gaming industry is known for being very innovative and 
creative. In such an environment, it is normal for companies to 
be concerned with protecting their ideas, inventions and other 
creations through intellectual property mechanisms, including 
patents. But, after all, can a game be patented?  

Or, in other words, what features within a game can be patented? 
We will answer these questions objectively, based on Brazilian 
practice. 

Brazil cannot patent the games themselves, their rules, their 
design, their visual presentation, etc. In many cases, these aspects 
are protected by copyright or by creating a brand related to the 
game. 

In addition, the software itself, that is, the source code through which 
the game exists, runs and is implemented, is also not protected by 
patents in Brazil. The source code can be protected by a software 
registration that is equivalent to a copyright registration. 

So then, what may be protected by patents in a game? Well, 
quite a lot actually. Although the software itself (source code) 
cannot be protected by patents in Brazil, it is possible to patent 
software when describing it and defining it as methods, processes 
and systems that solve a technical problem through a technical 
solution. 

Applying these concepts to the games industry, it is possible, for 
example, to patent related inventions: digital signal processing 
(including, for example, image, graphics, lighting, textures, objects, 
rendering and sounds), procedural generation of data, handling a 
signal loss situation in a network game, memory management, 
processing commands issued by a player, etc. 

Therefore, when playing your favorite game, note that “behind the 
curtains” there may be numerous technical solutions like these, 
many of which may already have been patented in Brazil. 
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E-COMMERCE

Protecting games from Piracy and other illicit acts    

Please get in touch with our 
team if you would like to 
discuss any matter further. 

When a game becomes famous, a whole 
universe of products is often created to meet 
the expectations of its fans. Besides the 
game itself, commercial activities include the 
sale of garments, toys, action figures (among 
others), using the trademarks, characters or 
making other references to the game. 
 
As they reference the intellectual property 
of others, such products should only be sold 
with an authorization of the game holder, 
otherwise usage may amount to trademark 
or copyright infringement, as well as an act 
of unfair competition. 
 
A common strategy for rights holders is to 
pursue the registration of game elements 
and characters as figurative trademarks in 
strategic classes, such as classes related to 
clothing or toys. In addition, the trademark 
must be used at least once every 5 years to 
prevent such registration from expiring. 

For copyright, no registration is required in 
Brazil. In this case, the protection arises at 
the time of creating the work and evidence 
that the work was created previous to 
another is enough to ensure that the holder 
can enjoy protection against third parties.
  
Finally, unfair competition arguments can be 
raised when a fraudulent means is used to 
divert the clients of others, according to the 

Brazilian industrial property law. 

The above rights can be the basis for extrajudicial 
notifications or, even, judicial actions depending 
on the extent of the undue use of the other’s 
intellectual property.
  
For minor offenders, speedier judicial measures 
are preferable, such as Preliminary Injunctive 
Action. The main purpose of such measures 
is to encourage the offender to immediately 
cease the violation. If the offender cooperates 
and does not contest the action, the decision is 
set aside and the action discontinued. 

For major offenders, or in cases that require 
a hearing of substantial evidence by judge, an 
ordinary court proceeding is required, where in 
addition to the request for an injunction, the 
rights holder can seek financial compensation 
for any harm caused.
  
Such measures are also valid for violations 
related to the offering of services, for example, 
in the case of restaurants, hotels or other 
service that uses the theme of the game in 
their commercial activities. 

VIDEO GAMES
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